
Feb	2016	Fed	Con	Law	
	
To:	Partner	
From:	Associate	
RE:	Potential	Federal	constitutional	issues	filed	by	Rally	organizers	vs.	Capital	Police,	State	
of	Florida,	presidents	options	regarding	the	Act,	and	the	constitutionality	of	the	law.	+3	
	
Great	job	with	the	memo	style!	That	is	a	great	way	to	earn	easy	points.	However,	the	RE	
section	is	too	long.	Timing	is	key.	Maybe	try	just	writing	“Constitutional	issues”	
	
The	U.S.	Constitution	is	only	applicable	to	state	action,	meaning	that	the	government	or	
government	officials	are	the	ones	who	have	violated	the	U.S.	constitution,	not	a	private	
party.	Here,	there	is	state	action	because	Support	for	School	Children	and	Equality	Act	of	
2014,	was	introduced	by	Congress,	which	is	ultimately	a	state	actor.	Therefore,	the	U.S.	
Constitution	is	applicable	to	the	Act.	+1	
	
Excellent	work	on	pointing	out	state	action	and	then	addressing	with	two	specific	facts,	
along	with	a	conclusion.	
	
Rally	Organizers	v.	Capital	Police	
	
Federal	Constitutional	Issues	–	Good	job	on	the	use	of	headings.	But	there	is	no	need	to	
BOLD	 or	 underline	 your	 headings	 Timing	 is	 key	 and	 you	 do	 not	 want	 to	 waste	 it	 on	
something	that	does	not	earn	you	points!	
	
Remember	sub-headings	are	important	too,	and	can	help	guide	the	grader.	
	
Standing	
	 There	are	several	constitutional	issues	that	the	Rally	Organizers	can	raise	against	
the	Capital	Police.	As	stated	above,	because	the	Capital	Police	are	government	official,	
there	is	state	action	and	the	U.S.	Constitution	is	applicable	to	the	Capital	Police.	Prior	to	
the	Rally	Organizer	being	able	to	bring	potential	federal	constitutional	issues,	they	must	
first	have	standing	 to	bring	 the	case.	Great!	Always	bring	up	standing	when	there	 is	a	
constitutional	issue!	In	order	to	have	standing,	there	most	be:	an	injury	in	fact,	a	concrete	
stake	 in	 the	case,	and	 redressability.	 	 The	case	must	be	 justiciable.	Yes!	 Injury	 in	 fact,	
concrete	stake,	and	redressability	–	all	important	to	memorize	when	defining	standing.	
+4R	Here,	 the	Rally	Organizers	 have	 standing	because	 the	Capital	 police	with	without	
cause	 used	 tear	 gas	 on	 peaceful	 protest	 and	 stopped	 the	 peaceful	 protest,	 which	
constitutes	an	injury.	The	Rally	Organizers	have	a	concrete	stake	in	the	case	because	their	
rights	were	violated	when	they	attempted	to	have	a	peaceful	protest,	which	is	granted	by	
the	First	Amendment	Freedom	to	Assembly.		They	have	redressibility,	in	that	the	court	
could	stop	the	Capital	Police	from	furthering	infringing	on	their	rights.	Therefore,	Rally	
Organizers	have	standing	to	bring	suit.	+3	
This	was	a	well	thought	out	IRAC	paragraph.	Nice	job.	



	
	 	
Strict	Scrutiny	

Freedom	Speech	and	Assembly	are	rights	granted	by	the	First	Amendment	of		the	
U.S.	 Constitution.	 Freedom	 of	 speech	 and	 Freedom	 of	 Assembly	 include	 the	 right	 to	
peacefully	 protest.	 Be	 sure	 to	 include	 the	 3	 levels	 of	 scrutiny	 the	 court	 uses:	 Strict,	
Intermediate,	and	Rational	basis.	Define	each	one	for	maximum	points.	Since	this	is	a	Fed	
Con	law	essay,	you	need	to	address	all	3.	Then	go	into	why	Strict	scrutiny	applies	here.	
Because	freedom	of	speech	and	freedom	of	assembly	are	a	fundamental	right,	they	are	
subject	to	Strict	Scrutiny	Standard,	which	means	that	the	Government	has	the	burden	on	
proving	 that	 the	 regulation	 is	necessary	 to	achieve	a	 compelling	government	 interest.	
Good!	+3	Typically,	the	government	fail	in	Strict	Scrutiny	analysis.	State	that	strict	scrutiny	
is	 a	 higher	 standard	 than	 the	 other	 levels.	 The	 Capital	 police	 infringed	 upon	 the	 1st	
amendment	right	of	the	rally	organizers	and	without	cause	 	used	tear	gas	on	peaceful	
protest.	
	
	 It	is	likely	that	the	Capital	police	will	argue	that	the	speech	by	the	Rally	Organizers	
was	 unprotected	 speech,	 such	 as	 incitement	 of	 imminent	 illegal	 activity	 and	 fighting	
words.	Always	bring	up	both	sides	of	the	argument,	as	you	did	here.	In	order	for	a	speech	
to	be	Incitement	of	illegal	activity	there	must	be:	(1)	likely	to	cause	a	substantial	likelihood	
to	bring	about	 imminent	 illegal	activity,	and	 (2)	 the	speech	was	aimed	as	causing	 that	
conduct.	+2	There	is	nothing	in	the	facts	that	indicate	that	the	speech	was	likelihood	to	
cause	illegal	activity,	nor	of	the	intent	that	the	Rally	Organizers	had	to	cause	that	conduct.	
Instead,	the	facts	indicate	that	the	Rally	was	strictly	arranged	for	a	peaceful	rally	against	
the	act.	How	do	the	facts	indicate	that?	Use	facts	and	language	from	the	fact	pattern	to	
expand	your	analysis	for	maximum	points.	Example:	“They	were	educators	and	obtained	
the	appropriate	permits	to	be	there.”	It	is	likely	that	the	Capital	Police	will	argue	that	the	
fact	that	the	speakers	were	speaking	against	the	Act	at	the	Parkland	in	front	of	the	U.S.	
capital,	were	likely	to	cause	imminent	illegal	activity.	This	claim	is	likely	to	hold	because	
the	Parkland,	is	considered	a	public	forum,	where	the	speech	is	protected	is	traditionally	
allowed	in	that	government	property.	It	is	also	likely	that	the	Capital	Police	will	argue	that	
the	 speech	 made	 by	 the	 rally	 organizers	 constitute	 Fighting	 words,	 which	 is	 an	
unprotected	form	of	speech,	which	means	that	the	speech	is	likely	to	cause	immediate	
violent	response	against	speaker.	However,	there	is	nothing	in	the	facts	that	indicate	any	
violence	is	likely	to	occur.	Therefore,	the	police	is	likely	to	fail	on	their	argument,	and	lose	
on	strict	scrutiny	standard.	+3	
	
State	of	Florida	Constitutional	argument		
	
	 As	 stated	above,	 there	 is	 state	 action.	 Standing	–	 see	 rule	 above.	 The	 State	of	
Florida	does	not	have	standing	because	the	 is	no	 injury	yet,	and	the	Act	has	not	been	
signed	into	law.	Because	the	there	is	no	injury,	the	case	is	not	ripe	enough	to	be	filed	in	
Federal	court.	+2	It	is	likely	that	the	court	will	dismiss	the	case	for	lack	of	standing.	It	is	
likely	Florida	will	have	to	wait	until	the	Act	is	enacted	into	Law	in	order	to	file	suit.	+1	In	



this	section,	I	would	define	all	the	different	types	of	standing.	The	acronym	RAMPS	is	a	
great	tool.	R	–	Ripeness,	A	–	adequate	grounds,	M	–	Mootness,	P	–	political	questions,	S	
–	standing.	By	defining	each	of	these	you	gain	more	rule	points.	Then	you	would	show	
how	“ripeness”	applies	to	this	case,	as	you	already	did	above.	
	 However,	if	the	law	is	in	fact	enacted	into	law,	Florida	may	argue	for	a	violation	of	
the	 Equal	 Protection	 granted	 by	 the	 U.S.	 Constitution.	 Good!	 Always	 argue	 in	 the	
alternative	for	maximum	points!	Equal	protection	doctrine	means	that	the	law	is	to	treat	
everyone	equal.	+1	Here,	because	the	law	is	aimed	at	empowering	“its	public	district	for	
separate	girls	only	and	boys	only	 learning	 centers	 in	 the	 school	 system,”	 it	 is	 likely	 to	
trigger	 gender	 inequality,	 which	 is	 a	 quasi	 suspect	 class	 and	 triggers	 Intermediate	
Scrutiny.	+2	With	intermediate	Scrutiny,	the	Government	has	the	burden	to	prove	that	
the	regulation	is	Substantially	necessary	for	a	important	governmental	purpose.	+3	Here,		
the	act	states	that		the	purpose	of	the	act	is	to	prevent	distractions	among	students	and	
provide	equal	opportunity.	It	is	likely,	that	the	government	will	argue	that	Congress	has	
the	power	to	carry	out	the	law	Necessary	and	Proper	for	the	general	welfare.	However,	
the	state	of	Florida	is	likely	to	argue	that	there	is	nothing	that	indicates	that	why	the	act	
will	prevent	distraction	and	provide	equal	opportunity.	Therefore,	is	likely	that	the	state	
of	Florida,	if	it	has	standing	will	win	on	the	matter.	+2	
	 	

There	is	also	an	issue	in	this	case	about	the	federal	act	commanding	the	state	to	
enact	laws.		
	
“Federal	 acts	 which	 require	 a	 state	 to	 enact	 legislation	may	 be	 unconstitutional	 as	 a	
commandeering	 of	 a	 state	 legislature	 to	 act.	 This	 is	 because	 of	 the	 protections	 of	
federalism	in	the	US	constitution	which	prohibit	the	federal	government	from	requiring	
states	to	enact	legislation.”	
	
“Here	FL	may	seek	 to	challenge	 the	act	as	unconstitutional.	They	are	a	 state	and	may	
allege	that	this	act	seeks	to	require	it	to	pass	laws,	or	alternatively	that	the	act	changes	
the	local	policies	of	the	state	relating	to	education	and	does	so	without	authority.	As	such	
they	do	present	a	compelling	argument	that	they	are	threatened	with	a	concrete	and	non-
hypothetical	injury	to	their	state	sovereignty.	They	will	show	that	the	threatened	act	stems	
from	 federal	 government	 action,	 regardless	 of	 the	 fact	 that	 a	 FL	 rep	 introduced	 the	
legislation,	this	is	still	federal	action.	Finally	they	will	show	that	there	is	a	likelihood	that	a	
favorable	suit	could	enjoin	the	act	or	have	it	declared	unconstitutional.	Facially	the	state	
has	a	compelling	argument	for	standing	to	sue	in	the	US	Supreme	Court.”	
	
President’s	options	regarding	the	Act	
	
	 There	are	several	options	the	President	has	in	regards	to	the	act.	The	President	
has	the	right	to	sign	the	act	into	law	or	to	veto	the	law.	The	President	has	5	days	to	sign,	
otherwise	it	is	vetoed.	Careful!	The	rule	states	that	the	President	has	10	days.	You	do	not	
lose	points	for	wrong	answers,	but	you	do	not	gain	any	either.	However,	the	president	
can	only		sign	the	whole	bill	or	veto	the	whole	bill,	he	cannot	partially	reject	or	partial	



accept,	he	must	sign	the	law	or	reject	the	law.	If	the	president	vetoes	the	law,	the	veto	
can	be	overwritten	by	2/3	of	the	majority.	The	facts	here	indicate	that	the	President	does	
not	support	the	act,	therefore	he	is	likely	to	veto	the	bill.	+2	
	
This	is	a	good	start	but	you	missed	out	on	rule	points	by	not	expanding.		Here	are	some	
rules	taken	from	the	released	answer	to	give	you	an	 idea.	 I	underlined	the	words	that	
should	be	defined	when	addressing	this	type	of	issue.	
	
“There	must	be	bicameralism,	which	means	that	the	bill	must	originate	in	one	house	and	
pass	in	both	houses	by	a	simple	majority.”		
Additionally	 there	 must	 be	 presentment,	 where	 the	 passed	 bill	 is	 presented	 to	 the	
president	for	signature.		
Legislation	 that	 has	 not	 passed	 by	 one	 of	 these	 two	 methods	 is	 not	 current	 and	
enforceable	legislation.	
Here	the	president	has	the	option	to	sign	or	veto	the	legislation.	If	he	chooses	not	to	sign	
it,	the	bill	will	not	become	law.	This	is	called	a	pocket	veto.”	
…the	president	does	not	have	the	ability	to	strike	out	a	portion	of	the	law	that	he	does	not	
like.	This	is	called	a	line	item	veto,	and	became	unconstitutional	during	the	20th	century.	
	
Constitutionality	of	the	Law	
	
	 Education	is	not	a	fundamental	right,	but	access	to	public	education	up	to	high	
school	 is	 a	 fundamental	 right.	 Be	 very	 careful	 how	 you	 word	 this.	 Try	 not	 to	 put	 a	
conclusion	 right	 at	 the	 beginning	 of	 a	 paragraph.	Maybe	 try	 stating	 instead:	 “The	 US	
Supreme	Court	has	held	 in	Brown	v.	Board	of	education	that	the	right	to	an	equal	and	
valuable	education	is	a	fundamental	right	of	US	children.	Therefore,	because	this	act	seeks	
to	discriminate	on	the	basis	of	gender	to	bring	in	regard	to	this	fundamental	right,	the	
government	must	survive	an	intermediate	scrutiny	analysis.”	However,	the	Act’s	purpose	
is	to	prevent	distractions	among	students	and	provide	for	equal	opportunities,	but	the	
acts	serves	to	separate	boys	and	girls.	Therefore,	because	Gender	is	at	issues,	it	is	likely	
to	trigger	strict	(Careful!)	Scrutiny.	To	pass	Intermediate	scrutiny	mustard	–	(“standard”	
would	be	a	better	 legal	 term)	 the	act	must	be	Substantially	necessary	 for	a	 important	
governmental	purpose.	+3	However,	it	is	likely	the	government	will	argue	that	congress	
has	 the	 proper	 and	 necessary	 power	 to	 execute	 laws	 necessary	 for	 its	 enumerated	
powers,	which	on	is	the	general	welfare.	Although,	equality	and	prevention	distraction	is	
good,	it	does	not	constitute	a	regulations	substantially	necessary	to	promote	what	the	act	
deems	 to	 promote.	 +2	 Assuming	 the	 act	 becomes	 law,	 it	 is	 likely	 the	 act	 is	 to	 be	
unconstitutional	because	it		
Good!	Always	write	until	time	is	up!	
	
	
	
Total	–	41	
	



The	curve	on	this	essay	for	that	year	was	40.6	
	
This	was	a	great	start.	You	hit	a	majority	of	the	Con	Law	issues.	I	pointed	out	a	couple	that	
you	 missed	 which	 cost	 you	 points,	 (Defining	 all	 3	 levels	 of	 scrutiny;	 the	 President’s	
options;	and	the	section	on	the	Federal	Gov	commanding	a	state.)	Remember	that	issue	
spotting	is	key.	A	good	way	to	practice	is	to	outline	another	con	law	essay	and	identify	as	
many	issues	as	you	can.	
You	did	a	nice	job	bringing	up	possible	arguments	from	both	sides.	You	also	used	the	IRAC	
format	 and	 gave	 logical	 conclusions.	 Just	 remember	 to	 use	 actual	 facts	 from	 the	 fact	
pattern	to	expand	your	analysis.	Keep	practicing!		
	
	


